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Restrictive covenants: What every physician should know

By M. MARK BAJALIA

The health-care environment is always

changing, and the demnnd for today's -

health-care dollars is more compatitive
than ever. As such, physicians and
other health-care practitioners must
understand the legal remifications of
their employment agreements, and
especially any restrictive covenants
(alse known as govenants-not-to-com-
pete or non-competition agreements}
contained in such agreements, That is
because the ability of a physician to
earn a living can be dramatically
affected by an enforcenble restrictive
eavenant.

Under Florida law, a
restrictive covenant
will only be enforced to
the extent it is neces-
sary to protect the
“legitimate business
nterest” of the party
seeking to enforce it.

Restrictive covenants are maost
often found in phygician employment
agreements but, depending on the cir-
cumstances, may also appear in ghare-
holders’ agreements and asset

purchase sgreements. The goal of

these covenants is to protect an
. employer's asset base (patients and
referral sources) by prohibiting the
physician from practicing in a specified
geographic area for n given period of
time if the physician's employment ter-
minates. These covenants also serve ta

protect the employer's investment in a
physician employee (recruiting coata,
moving expenses and opportunity
costa) by encouraging the phyasician to
remain with the employer.

A common misunderstanding
among physicians is that restrictive
covenants are not enforceable — but
nothing eould be further from the truth.
Bven though restrictive cavenants
egsentislly act as restroints on trade,
many states, ineluding Florida, will
uphold them if they are properly draft-
ed. In Floridn, the enforcaability of
restrictive covenants is controlled in
large part by section 642.335 of the
‘Florida Statutes, and most courts_view
them ae valid and
anforceable so long
sa they are support-
ed by adequate con-
sideration, they are
reasonably tailored
in geographic scope
and duration, and
they are designed to
protect & legitimate
business intereat.
Nevertheless, physi-
cians should always
serutinize the lan-
puaga of restrictive
covenants with an
eye toward ensuring
that they pre drafted
in_the least restric-

as ultimately the lan-
gunge ., of the
cavanant cauld make
the difference
between whethar it iz enforcenble or not.,

Validity of restrictive cevenants

A wvalid restrictive covenant must be
ancillary to another agreement and
cannat. hétiised golely for the purpose of
restricting competition. Whether a
restrictive covenant is coniractually
valid or not also depends, in part, on
whether adequate consideration was
given to the physician in exchange for
entering into the restrictive covenant.
Generally speaking, this is not vsuslly

tive manner:pasaible, -

an igsue because the biring of a physi-
vian iy typically contingent upon the
physician agreeing to be bound by the
covenant. However, where the physi-
cian enters into a restrictive covenant
during an ongoing employment. rela-
tionship, adequate consideration may
not exist if no additional consideration
(such as incrensed salary or better ben-
efits) was given to the physician in
exchange for apreeing to be bound by
the restrictive covenant.
Reasenable restrictions
Restrictive covenants must be reason-
able in their geographic scope and in
their duration in order to be enforce.
able. In determining what is reason-
able, courts will evaluate each
covenant on a case-hy-case basis. In
the context of a physicinn'a restrictive
covenant, aome of the [actors that may
be considered ih determining reason-
ableness are the type of medical prac-
tice that is seeking to enforce the
covenant, the demand for services in
the area, the ability of patients to
obtain treatment by n similarly qual-
fied physician within the geographic
ares, the geographie aren from which
the practice obtains the majority of its
patients, and the ability of the physi-
cian to find work outside of the
regtricted area.

Because restrivtive covennnts can
prohibit o physician from practicing in
one or more counties, in specific ZIP

~-sodes, within certain town borders, or

within a specified area marked on a
map, it is important to understand the
nature of the employer's practice and
where it draws its patients and refer-
rals from. Generally, if the restriction
is limited to an nren surrounding the
practice, it will be upheld, but there
are many exceptions to this rule. The
facts and circumsatances of anch case
must be evaluated in order to deter-
mine what is reasonable.

As to the duration of restrictive
covenants, restrictions on competition
for one to two yearg are common. In
Florida, any restrickion of six months or
iess is prasumed to be rensonable and
any restriction of more than two years

is presumed to be unreasonable. I n
restrictive covenant is predicated gn
the protection of trade secrets, it is pre-
sumed to be reagonable if it is for a
period of five yenrs or less, and unrea-
sonable if it exceeds 10 yeara. However,
it is important to keep in mind that
these presumptions cen be overcome by
avidence demonstrating that they ara
unrensonable under the eircumstances,

Legitimate business interests
Even if a restrictive covenant is sup-
ported by adequate considerntion and
is deemed reasonable in its geographic
geope and duration, it still maey not be
anforceable if it is not designed to pre-
vent the loss of the employer's pro-
tectible business interests. Under the
current law in Flarida, a restrictive
covenant will only be enforced to the
extent it is necessary to protect the
“legitimate business interest” of the
party eseking to enforce it. Thus, an
employer must plead and prove the
existence of at least one legitimate
business interest in order to justify the
enforcement of n restrictive covenant.
The Florida Statutes enumerates s
number of business interests that will
support the enforcement of p restric-
tive covenant, They include:
@ Trade secrets
® Valuable confidential business or
profassional information.
® Substantial relntionships with ape-
cific prospective or existing cus-
tomers, clients or patients
® Good will assovisled with an ongoing
business or professional practice by
way of trademeark, geographic loca-
tion or specific marketing! trade area

Extraordinary specialized training

Interestingly, because the Florida
Statutes expressly define “legitimate
business interest” to include only those
“specific prospective or existing”
patients with whom a party has o sub-
stantial refationship, one Florida court
recently held that "a stream of unidan-
tified prospective patients” from a
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. referring physician did not qualify a5 a

_ legitimete business interest.

" Public policy concerns
Because restrictive covenannts in a

physician's employment contract ars
froequently litigated, courts have rou-
tinely strugpled to balance the enforce-
ment of such covenants agninst the
public policy concarns that have been

- raised in the context of the health-care

sotting. More often than not, courts
will consider these public policy can-
cerns in deciding whether to enforee an
otharwise valid and reasonsble restric-
tive cq&ehant. For example, a court
may refuse to enforce a restrictive
covenant in o geographic area that hag
@ shortage of physicians with similar
skills or because the court wanta to
honor patients' freedom to be treated
by the physician of their choice. In
other words, the public policy of access
to health care may outweigh the need
to enforce the restrictive covenant sa
as to protect the individual employers’
legitimate business interests.

In fact, the Tennessee Supreme
Court recently heid that restrictive
covenants could not be enforced against
physicians for public policy reasons.

Other states have banned restrietive -

covenants in physician contracts elto-
gether. [n Florida, although restrictive
covenants are permiifed in physician
contracts, the same public palicy con-
cerns might be applicable depending an
the circumstancas of the case.

Given the competitive nature of
the health-care industry, physiciarns
and other health-care providers must
understand the potential impact of &
reatrictiva covenant on his or har abibi-
ty to proctice medicine. Because the
low with respect to restrictive
covenants is continudlly changing and
developing, physicians must always
serutinize their centractual relation-
ships to ensure that their interests are
protected. When in doubt, consult a
qualified legal professional,

M. Mark Bajaliz is a partner with the law firm
of Brennan, Manna & Diamang, which also
directs the asset componenis of the CAPS+
program {Comprehensive Assel Projection
Solutions} of Physicians Advantage; 904-
366-1500; mbajalia@bmdpl.com.
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