RESPONSES TO REQUESTS FOR MEDICAL RECORDS
By: Scott P. Sandrock

The rules regarding responses for requests for medical records vary from state to state, but the following checklist will be a sound roadmap for responding to most requests for medical records.  The physician has the absolute obligation to protect the patient’s information and the physician can be liable for damages if information is released contrary to law.

1.
Adopt an Internal Response Protocol.  We recommend you designate a single person such as the compliance officer, practice manager, or record supervisor, to be the only person in your office to review and respond to requests.  This person should have this checklist or some training in how to respond.
2.
Copies.  In most cases, only produce copies not the original records.  Any electronic records should be in a PDF or other non-alterable format.
3. Written Authorization From Patient.   You may release the requested records, provided the authorization is in a HIPAA compliant form and the form is dated within one year.
4. Authorization Request from Custodial Parent of a Minor Child. You may generally release the information, unless the minor was permitted to seek medical treatment without the consent of the parent.  In such case, you will need to check on the law in your state.  In the case of non-custodial parents, you may need to check your state law.
5. Authorization from Guardian of Patient.  You may release the information after you verify the guardian’s authority, such as a court order or a signed form from a parent permitting the guardian to act on behalf of the patient.
6. A Subpoena or Request from an Attorney with an Authorization from the Patient Included with the Request.  You may release the requested information.
7. Attorney’s Letter Requesting Information, But Without the Patient’s Authorization. You may not release information absent further inquiry → See #9.
8. Subpoena Requesting Records Without a Patient’s Authorization.  You may not release records without further inquiry → See #9.
9.
Duty to Inquire.  In many states, an exception to the patient-physician privilege rule exists by statute that provides a patient waives the privilege when the patient’s medical condition is an issue raised in a specific lawsuit.  For example, if a patient is involved in a traffic accident claim raising personal injuries, under these statutes, the patient waives the privilege and the physician who treated the patient would be required to release information regarding that treatment, even without the patient’s prior consent.  In those states, the burden is on the physician to verify that the complaint actually contains allegations regarding those injuries, and limit the disclosure solely to the treatment for that condition, and not the patient’s entire records.

10.
Ask for More Information and Protective Orders.  If it is not clear to the physician that the record request or authorization permits disclosure, the physician may request additional information.  If it is unclear even after they receive more information, the physician may need to consider filing a request with the court for a protective order.  The motion would ask the court to decide whether the information should be released.  If a court orders the release of information, the physician would generally be protected from a claim by the patient because the patient would have the opportunity to raise any objections in the court proceedings.

11.
Contact Experienced Health Care Counsel.  If you have any doubts, contact experienced health care counsel.  Remember that if the physician makes a mistake, even in good faith, the physician can be financially liable to the patient.


Scott Sandrock practices in the national health care law practice in the Akron office of Brennan, Manna & Diamond, LLC, phone: (330) 253-4367, facsimile: (330) 253-4876, email: spsandrock@bmdllc.com. 

P:\Sandrock\Personal\Stark County Medical Society\Articles\Responses to Requests for Medical Records.doc
